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users filed a suit in state court seeking an order to join the United
States in a proceeding to adjudicate both federal and state water rights.
Under the McCarran Amendment, the water users could bring the
United States into the adjudication without the United States' consent.
Once the United States was included in the state proceeding, the water
users, who were defendants in the United States' federal court action,
filed a motion to dismiss the federal proceeding on the ground that
the "McCarran Amendment terminated jurisdiction of federal courts
to adjudicate federal water rights." The federal court in ColoradoRiver
granted abstention without reaching the jurisdictional question, and
the Supreme Court affirmed the abstention.
In its opinion in Colorado River, the Supreme Court held federal
courts could only abstain from a case that another court is also adjudicating to avoid duplicative litigation in exceptional circumstances. The
most important factor in granting the abstentionwas the fact that the
McCarran Amendment showed a clear federal policy of avoiding the
"piecemeal adjudication of water rights in a river system." The Supreme Court concluded that, because of the local nature of the water,
Colorado law would provide a more comprehensive adjudication.
The court considered whether the Colorado River doctrine should
apply to the Federal Case. The court held the Colorado River doctrine
applied when the proceeding involved substantially the same parties
and issues. Because the Puerto Rico Case and the Federal Case involved substantially the same parties and issues, the court concluded
the doctrine properly applied to the case. The court then considered
whether the abstention was an abuse of discretion.
The court laid out a set of factors the Eleventh Circuit used inanalyzing the permissibility of an abstention: (1) whether one of the courts
had assumed jurisdiction over property, (2) the inconvenience of the
federal forum, (3) the potential for piecemeal litigation, (4) the order
in which the forum obtained jurisdiction, (5) whether state or federal
law would be applied, and (6) the adequacy of the state court to protect the parties' rights. The court stated it would consider the factors
"flexibly and pragmatically, not as a 'mechanical checklist,'" and a
heavy bias against abstention existed. The court determined all of the
factors taken together and individually could not overcome the bias
against abstention; thus, the abstention was an abuse of discretion.
The court therefore reversed the district court's abstention and remanded the case.
Mark Terzaghi Howe
Fla. Pub. Interest Research Group Citizen Lobby v. Envtl. Prot.
Agency, 386 F.3d 1070 (11th Cir. 2004) (holding: (1) environmental
groups had standing to sue; (2) EPA's review of Florida's impaired waters list did not rendered moot by EPA's review of Florida's impaired
waters list; and (3) remand to district court required to determine
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whether rule had actual effect of changing existing surface water quality standards).
The Florida Public Interest Research Group Citizen Lobby, three
environmental groups, and a Florida resident (collectively "Environmental Groups") brought an action in the United States Court of Appeals for the Eleventh Circuit to appeal the United States District
Court for the Northern District of Florida's order granting summary
judgment in favor of the United States Environmental Protection
Agency ("EPA") and the Florida Department of Environmental Protection ("FDEP"). In district court, the Environmental Groups sought to
enforce the requirement that EPA review any new or revised water
quality standards for compliance with the citizen suit provision under
the Clean Water Act ("CWA"). They contended that Florida's Impaired Waters Rule ("Rule") modified the state's surface water quality
standards; therefore, EPA had a duty to review the Rule. FDEP intervened as a defendant. The district court entered summary judgment
in favor of EPA and FDEP.
The Clean Water Act divides the nation's water responsibilities between the federal and state governments. State governments, like Florida's, must establish water quality standards for all of their water bodies. The Clean Water Act requires EPA to undertake a review of any
new or revised water quality standards adopted by the states.
The Florida State Legislature instructed FDEP to adopt a methodology to identify its impaired waters. On April 26, 2001, FDEP adopted
the Impaired Waters Rule under which Florida would compile an "Impaired Waters List" ("List") identifying bodies of water not safe enough
to use as designated. FDEP determined these impaired water bodies by
interpreting existing water quality criteria and evaluating attainment of
established designated uses. The Rule demonstrated no intent to establish new water quality criteria or standards. Once created, the List
required EPA approval, and if EPA disapproved of the states proposed
List, EPA would issue its own list.
On August 28, 2002, FDEP used the Rule to re-examine about
twenty percent of Florida's water bodies. On October 1, 2002, the state
submitted its updated List for EPA review. In this review, EPA did not
make a threshold determination whether the Rule complied with the
Clean Water Act, but rather subjected each of the state's methodologies to a "reasonableness" review. On finding a particular methodology reasonable, EPA approved without further review all water bodies
on the List based on that methodology. EPA did not re-examine the
data for water bodies that FDEP de-listed due to the change in methodology. Where EPA disagreed with a methodology, EPA simply conducted its own independent review of water bodies, repeating, rather
than reviewing, Florida's required work. EPA disagreed with many of
Florida's de-listings and added many back to the List. However, after
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complete review, FDEP had removed from the List over 100 water bodies previously considered impaired.
The Environmental Groups contended on appeal to EPA that the
Rule effectively changed Florida's water quality standards, and therefore, the Rule was subject to nondiscretionary review by EPA. First,
they argued that the state's original water quality standards required
criteria not to be exceeded at any time. The Rule allowed multiple
exceedances to occur without causing a water body to be classified as
impaired, which resulted in looser water quality standards. Second,
they argued that the Rule required use of specific nutrient concentrations as the primary means for assessing nutrient impairment in water
bodies and that Florida's pre-existing, approved water quality standards
did not include these means.
On appeal, the court first addressed the issue of whether the Environmental Groups had standing to sue. The court stated that standing
required the Environmental Groups to establish that 1) they suffered a
concrete, particularized, actual or imminent injury in fact; 2) the injury
is fairly traceable to the challenged actions; and 3) judicial action is
likely to redress the injury. Additionally, the party invoking federal
jurisdiction bears the burden of proving standing. At the summary
judgment stage, as here, the plaintiff must set forth, by affidavit or
other evidence, specific facts, which for purposes of the summary
judgment motion, will be taken to be true. Here, the Environmental
Groups provided detailed affidavits averring how the EPA's failure to
review the rule particularly injured them. The court held the Environmental Groups satisfied the prongs of the standing inquiry and that
their injury was fairly traceable to EPA's failure to review the Rule,
since the Rule could cause EPA to leave polluted water bodies off the
List, preventing those water bodies from being cleaned.
The court next addressed whether EPA's review of the List rendered the case moot. EPA argued that this case was moot because its
subsequent review of Florida's update to the List nullified any harm
that might have resulted from its failure to review the Rule itself. Section 303(c) of the CWA requires a rigorous examination of many factors including 1) whether the state's criteria protect the designated
water uses; 2) whether the state followed its own legal procedures for
revising or adopting standards; 3) whether the state standards are
based on appropriate technical and scientific date and analyses; and 4)
whether the revision is consistent with the state's anti-degradation policy. Here, EPA merely examined the Rule for reasonableness, rather
than subjecting it to the searching review required by section 303(c).
The court found EPA's review less comprehensive than required for
new or revised water quality standards. In addition, the court found
that the injuries alleged by the Environmental Groups went beyond
those caused by Florida's listing decisions and could recur each time
the List is updated, thus making the controversy not moot. The court
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also cautioned that Florida's reliance on the EPA to review its List
could eliminate one layer of protection envisioned by the CWA in that
Florida's reliance on EPA's review would give the power to enforce
pollution controls solely to the federal agency.
Lastly, the court addressed the Environmental Groups' argument
on the merits that the district court erroneously granted summary
judgment based on its conclusion that the Rule did not create new or
revised water quality standards. In Miccosukee, the district court similarly failed to conduct a thorough review of the Rule's effect on Florida's water quality standards concerning the Everglades Forever Act,
and the court found that EPA had a mandatory duty to review any new
or revised state standards. The court found that FDEP and EPA applied the Rule when they created and approved the updated changes
to the List. Thus, if water bodies under pre-existing testing methodologies would have been included on the List and were left off due to
the Rule, then the Rule would have created new or revised water quality standards, even if the language of the regulation said otherwise.
Therefore, the court held that the district court erred by relying on
Florida's failure to follow the mandated procedures to amend its water
quality standards and by failing to conduct a thorough review of the
effect of the Rule on Florida's water quality standards.
In conclusion, the United States Court of Appeals for the Eleventh
Circuit held that the Environmental Groups had standing to sue, their
claim was not mooted by the EPA's review of the Impaired Waters List,
and the district court erred in determining as a matter of law that the
Impaired Waters Rule did not establish new or revised water quality
standards. The court vacated the final order of summary judgment
and remanded for further proceedings to determine what effect, if any,
the Impaired Waters Rule had on Florida's existing water quality standards.
JuliaHerron

DISTRICT OF COLUMBIA CIRCUIT
Edison Elec. Inst. v. Envtl. Prot. Agency, 391 F.3d 1267 (D.C. Cir.
2004) (holding the EPA's whole effluent test methods were not invalid
because the EPA did not ignore relevant record evidence, it adequately
accounted for its departure from its usual criteria and procedures for
ensuring scientific validity of test methods, and its actions were not
arbitrary and capricious).
Edison Electric Institute and other organizations representing corporate and municipal dischargers (collectively "Dischargers") brought
petitions for review in the United States Court of Appeals for the District of Columbia claiming Environmental Protection Agency's ("EPA")
whole effluent toxicity ("WET") test methods were invalid. WET tests

